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Further reasons might be given why this complaint should not be 
upheld, but we have said enough to dispose of it and to indicate our 
general point of view. 

Judgment affirmed. 



IN THE MATTER OF LETTERS ROGATORY 

Circuit Court of the United States, Ninth Judicial Circuit, Northern 
District of California 

April 7 and 9, 1909 

The following letter was received by the Circuit Judge from tne 
Consul General of Mexico : 

San Fbancisco, Cal., 

April 7th, 1909. 
SlB: 

My Government, through its Embassy, has directed me to present for your 
action, and I have the honor herewith to enclose letters rogatory, that you may 
grant the request contained therein. To that effect I have had a literal trans- 
lation made of said letters rogatory, which I also beg to enclose herewith. 

In brief, the request consists in having one Carlos Schuetz, a student at the 
University of California, at Berkeley, summoned before you and have his depo- 
sition taken as to his knowledge regarding the murder of one David E. Evans 
by one Frank Stanley, in the District of Mocorito, State of Sinaloa, Republic of 
Mexico. 

Should your honor be pleased to act upon the premises when returning the 
document to this Consulate General of Mexico, I pray that you mention what 
amount I shall remit to cover all costs, fees, and other legal expenses that may 
be connected with the proceedings, that I may have the honor to meet them duly. 

With very great respect, 

(Signed) P. Obnelas. 
Hon. W. W. Mobbow, 

Judge of the United States Circuit Court, 
City. 

To which the Circuit Judge replied as follows : 

San Fbancisco, Cal., 

April 9th, 1909. 
My Deab Sir: 

I am in receipt of your communication of the 7th instant enclosing letters 
rogatory to take the testimony of one Carlos Schuetz, a student of the Univer- 
sity of California at Berkeley, summoned to have his deposition taken as to his 
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knowledge regarding the murder of one David E. Evans by one Frank Stanley 
In the district of Mocorito, state of Sinaloa, Republic of Mexico. 

As at present advised I do not think I have authority to direct the Commis- 
sioner to require the attendance of a witness to give his deposition in a criminal 
case. 

Section 4071 of the Revised Statutes of the United States provides for the tak- 
ing of testimony to be used in foreign countries " in any suit for the recovery of 
money or property." It has been held that this act is confined to the taking of 
testimony to be used " in a suit of recovery of money or property " pending in 
a court of a foreign country and does not apply to a criminal case. In the 
matter of the petition of the Spanish Consul at New York. 1 Ben. 225. 

Section 875 of the Revised Statutes provides among other things that "when 
letters rogatory are addressed from any court of a foreign country to any Cir- 
cuit Court of the United States, a commissioner of such Circuit Court desig- 
nated by said court to make the examination of the witnesses mentioned in said 
letters, shall have power to compel the witnesses to appear and depose in the 
same manner as witnesses may be compelled to appear and testify in the courts." 
This section does not extend the cases in which examination of witnesses will be 
ordered. In re Letters Rogatory from First District Judge of Vera Cruz, 36 
Fed. 306. 

Furthermore, Article of the Amendments to the Constitution of the United 
States provides that: "In all criminal prosecutions the accused shall enjoy the 
right * * * to be confronted with the witnesses against him." Testimony 
obtained by letters rogatory in foreign countries would not therefore be ad- 
mitted in evidence against the accused in a criminal case in this country, and 
it would seem to follow that the courts of the United States would not authorize 
the taking of a deposition to be used in a criminal case in a foreign country 
unless such authority was expressly conferred by a statute. 

In Moore's International Law Digest, volume 2, page 111, there is reported 
a case where the Minister of Germany presented through the Secretary of State 
at Washington to the Governor of Pennsylvania letters rogatory issued by the 
royal Prussian court at Konitz for the purpose of securing the testimony of 
Theresia Saydack to be used in the criminal prosecution of Michael Zimmel. In 
reply to this application the Attorney General of Pennsylvania advised the Gov- 
ernor of that state under date of June 30, 1893, that the statute of that state 
did not contemplate the taking of evidence by letters rogatory in criminal cases 
to be used in a foreign country. The Attorney General says: 

" It seems, therefore, that the statute of 1833, to which reference has been 
made, is extended to the case of letters rogatory from a foreign tribunal, and that 
in such cases the courts of common pleas in Pennsylvania will receive them in 
civil cases and enforce them according to their own prescribed methods of pro- 
cedure and by their proper and usual processes. It nowhere appears, however, 
that this statute contemplated the taking of evidence in this way for criminal 
cases, nor under the direction and by the process of our courts of quarter ses- 
sions and oyer and terminer, organized for criminal jurisdiction. The taking of 
testimony by deposition for criminal cases is unknown to our system of juris- 
prudence, and section 9 of Article I of the Declaration of Rights in our Consti- 
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tution provides that in all criminal prosecutions the accused hath the right to 
meet the witnesses face to face." 

This letter was transmitted to the Secretary of State of the United States by 
Governor Pattison, and was communicated by the Secretary of State to Dr. Von 
Holleben, German Ambassador at Washington. 

This action of our Department of State in this case indicates that it approved 
the opinion of the Attorney General of Pennsylvania in the case mentioned, and 
while such action is not binding upon the courts it is of persuasive force. I am, 
therefore, of the opinion that it is not competent for a court of the United 
States to direct a United States Commissioner to take the testimony of witnesses 
by letters rogatory where the testimony is to be used in a criminal case in a 
foreign country. 

If, however, you are of the opinion that I am in error in this view of the law, 
I would be pleased to hear from you further upon the subject. 
I herewith return the documents enclosed in your letter. 

Very truly yours, 

(Signed) Wm. W. Mobrow, 

V. 8. Circuit Judge. 
Doctob Plutaeoo Oknelas, 

Consul General of the Republic of Mexico, 
San Francisco, California. 



THE CASE OF THE SCHOONER " BETSEY 1 

Court of Claims of the United State 
March 29, 1909 

Peelle, Ch. J., delivered the opinion of the court : 

On May 20, 1800, the schooner Betsey, Francis Bulkley, master, was 
captured on her homeward voyage from St. Vincent by a French priva- 
teer and the vessel and cargo were condemned as good prize by the French 
prize court sitting at Basse Terre, in the island of Guadeloupe, June 22, 
1800. The illegality of the condemnation is rightly conceded by the 
defendants. 

The vessel and cargo were sold under the decree and became a total 
loss to the owners, John Morgan and Francis Bulkley. Some ten months 
thereafter, in March, 1801, the vessel appeared in the port of New York 
under the name Belen, owned by a Spaniard, who sold the vessel to one 
George Barnewell, an American citizen; but Barnewell not having been 
one of the original owners of the vessel at the time of her condemnation 
was precluded by law, and particularly by Bevised Statutes, section 4165, 
from procuring an American register. To accomplish that end Barne- 

i This is one of the cases coming under the head of " French spoliations." 



